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HAI NES, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect
when the petition was filed.! Pursuant to section 7463(b), the

decision to be entered is not reviewable by any other court, and

1 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and Rule references are to
the Tax Court Rules of Practice and Procedure. Anpunts are
rounded to the nearest dollar.
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this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a deficiency in petitioner’s 2004
Federal income tax of $1,515. The issue for decision is whether
petitioner is entitled to a $10,080 alinmony deducti on under
section 215(a) for 2004.

Backgr ound

The parties’ stipulation of facts and the attached exhibits
are incorporated herein by this reference. Petitioner resided in
Fergus Falls, Mnnesota, when he filed his petition.

Petitioner and Deborah Emmrel were nmarried on Cctober 9,

1982, and had a daughter, SE, born in 1986. |In January 2002,
petitioner and Deborah Emmel separated and began |iving apart.
Deborah Emmel retained custody of SE. During 2004, petitioner
deposited nmonthly anmounts totaling $16,800 into a joint bank

account he held with his wife, fromwhomhe was still separat ed.

On May 18, 2004, petitioner’s attorney signed a petition for
di ssolution of marriage on petitioner’s behalf. Neither
petitioner nor his attorney filed the May 18, 2004, petition with
the State of Mnnesota district court (district court). Further,
the May 18, 2004, petition was not signed by petitioner or

Deborah Emmel and did not provide for spousal or child support.
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Petitioner tinely filed his Form 1040, U.S. I ndividual
| ncone Tax Return, for 2004 (2004 return) as head of househol d,
claimng $10,080 of the $16,800 deposited in the joint bank
account was alinony paid to Deborah Emmel .

On April 14, 2006, petitioner filed a petition for
di ssolution of marriage with the district court. The marriage
was di ssol ved on May 15, 2006. The district court’s concl usions
of law with respect to the dissolution of marriage stated Deborah
Emmel voluntarily waived her right to obtain maintenance.

On Cctober 13, 2006, respondent issued a notice of
deficiency denying petitioner’s deduction for alinony paid of
$10, 080 claimed on the 2004 return. Petitioner tinely filed his
petition with this Court on Novenber 14, 2006.

Di scussi on

Section 215(a) provides that an individual is allowed as a
deduction the amount equal to the alinony or separate maintenance
paynents paid during the individual’ s taxable year. The term
“al i nony or separate nmai ntenance paynent” neans any al i nony or
separ ate mai nt enance paynent (as defined in section 71(b)) which
is includable in the gross incone of the recipient under section
71. Sec. 215(b). An alinony or separate naintenance paynent is
any paynent in cash that satisfies the four requirenents |listed
under section 71(b)(1). Sec. 71(b). The first requirenent is

that the paynent be received by or on behalf of a spouse under a
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di vorce or separation instrunment. Sec. 71(b)(1)(A). Section

71(b)(2) defines a divorce or separation instrunent as a decree

of divorce or a witten instrunent incident to such a decree, a

written separation agreenent, or a decree requiring a spouse to

make paynents for the support or maintenance of the other spouse.
A divorce or separation agreenent nust be made in witing.

Herring v. Conm ssioner, 66 T.C. 308, 311 (1976). The writing

requi renent does not, however, specify the nedi um which may be

used nor the formthe witing nust take. Leventhal v.

Conmi ssioner, T.C. Menpb. 2000-92; Ellis v. Comm ssioner, T.C

Meno. 1990-456; Osterbauer v. Commi ssioner, T.C Mno. 1982-266.

A paynent made pursuant to an oral agreenent is not a paynent
made pursuant to a divorce or separation instrunment unless there
is sone type of witten instrunment nmenorializing the agreenent.

Herring v. Conmi ssioner, supra; Osterbauer v. Conmni Ssioner,

supra. Petitioner bears the burden of proving respondent’s
determ nations are incorrect. See Rule 142(a).

Petitioner and Deborah Emmel did not execute a witten
agreenent providing for alinony or maintenance. Petitioner
testified that the nonthly paynents to Deborah Emrel in 2004 were
made pursuant to an oral agreenment. Petitioner also testified
that there was no court order in effect for 2004 requiring himto
pay alinony. The only evidence petitioner submtted was a copy

of his petition for divorce, signed by his attorney, which did
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not provide for support or maintenance paynents. The petition is
not sufficient to establish a divorce or separate maintenance
i nstrunent.

For the foregoing reasons, the Court finds that the total of
$10,080 transferred to Deborah Emmel during 2004 was not paid
under a divorce or separation instrunent as required under
section 71(b)(1)(A). Therefore, petitioner is not entitled to a
$10, 080 al i nony deducti on under section 215 for 2004. Having
concluded that petitioner is unable to neet the first of the four
requi renents of section 71(b)(1), the Court finds it unnecessary
to consider the renmaining three.

In reaching this holding, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or wthout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




